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Constance House Covenant Modification/June 22, 2021 

TERMS OF INSTRUMENT - PART 2 
                                                                                                                                         
 
RECITALS: 
 
A. Constance669 Developments Ltd. (the “Transferor” or the “Owner”) is the registered 

owner in fee-simple of those lands with a current civic address of 669 Constance 
Avenue, more particularly described in Item #2 of Form C to which these Part 2 - Terms 
of Instrument are appended, in the Township of Esquimalt in the Province of British 
Columbia, namely: 

PID: 030-431-026 
Lot 1 Suburban Lots 43 and 44 Esquimalt District Plan EPP76107 

(the “Lands”). 

B. The Transferee is the Corporation of the Township of Esquimalt (“Transferee” or 
“Township”). 

C. Acknowledging that it is in the public interest that the development and use of the 
Lands be limited, and as a condition of rezoning the Lands to facilitate the subdivision 
and the development of the Lands for the construction of a multi-storey multiple-family 
residential building on the Lands (the “Development”), the previous owner of the 
Lands granted a Covenant with Indemnity to the Township in July of 2018, in 
accordance with section 219 of the Land Title Act, registered July 10, 2018, under charge 
number CA6919940 (the “Development Covenant”). 

D. The previous owner did not construct the Development and the current Owner has 
instead submitted an alternate development proposal. 

E. As a result of changes to the plans for, and intended use of, the Development, the 
Transferor has requested amendments to the Development Covenant, and the parties 
have agreed to amend the Development Covenant as set out in this Agreement (the 
“Modification”). 

F. Section 219 of the Land Title Act gives authority for a covenant and indemnity, whether 
of a negative or positive nature, to be registered against the Land and granted in favour 
of the Transferee with provisions: 

§ in respect of the use of land or the use of a building on or to be erected on land; 
§ that land is to be built on in accordance with the covenant; 
§ that land is not to be built on or subdivided except in accordance with the covenant;  
§ that land is not to be used, built on or subdivided; and 
§ that land or a specified amenity in relation to it be protected, preserved, conserved, 

maintained, enhanced, restored or kept in its natural or existing state in accordance 
with the covenant and to the extent provided in the covenant. 
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G. For convenience purposes, an updated and consolidated version of the Development 
Covenant, as amended by this Modification, is attached as Schedule 1 to this 
Modification. 

NOW THEREFORE in consideration of the payment of the sum of $10.00 by the Transferee to 
the Transferor (receipt and sufficiency acknowledged), the mutual covenants and agreements 
contained in this Modification agreement, and for other good and valuable consideration, the 
parties covenant and agree as to the following, including under Section 219 of the Land  
Title Act: 

1. The Owner and the Township agree the Development Covenant is hereby modified as 
follows: 

(a) Replacing the defined term “Corvette Landing” with the defined term 
“Constance House” in sections 1(a)(i), 1(e), 1(e)(v), 1(f), 1(g)(i), 1(g)(ii), 1(g)(ii)(A), 
1(g)(ii)(B), 1(h), 1(j), 1(m), 1(n), and 1(n)(iv), and in the footer. 

(b) Adding a new recital C.1 after Recital C, that reads as follows: 

“C.1. In April, 2021, Constance669 Developments Ltd. the registered owner of the 
Lands and successor owner to Standingstone Developments Ltd., sought to amend the 
development proposal to no longer pursue development in accordance with the plans for 
Corvette Landing, and the Owner and Township agreed to amend this Agreement to 
require that the Lands be developed in accordance with the new development proposal 
which includes the construction of a 6 storey multiple-family residential building 
consisting of approximately 83 rental dwelling units on the Lands, including ten (10) 
designated units with accessibility features and six (6) affordable units, to be known as 
“Constance House” (“Constance House” or the “Development”).”; 

(c) Deleting the words “dated stamped received by the Township “February 1, 
2018”“ from subsection 1(a)(i); 

(d) Adding a new subsection 1(a.1) which reads as: 

“Affordable Units 

 (a.1)  The Owner covenants and agrees that the Lands will not be built upon, used, or 
continue to be used except for the Development that includes a minimum of six (6) 
Dwelling Units, including three (3) one-bedroom housing units, two (2) two-bedroom 
housing units, and one (1) studio housing unit, that are affordable rental units (the 
“Affordable Units”) (meaning that these housing units are to be occupied by 
households with a gross household income at or below the British Columbia Housing 
Income Limits for the Victoria region at a rent of no more than 30% of each of such 
households’ gross annual household income), as further defined and secured by a 
Housing Agreement under section 483 of the Local Government Act.”; 

(e) Adding a new subsection 1(a.2) after section 1(a.1), which reads as: 

“No Further Subdivision 

(a.2)  The Owner covenants and agrees that the Lands, or any building constructed on 
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the Lands, must not be further subdivided (including under the Strata Property 
Act) and, for greater certainty, the building, and dwelling units, it constructs 
upon the Lands must not be subdivided or stratified or otherwise divided into 
separate ownership.”; 

(f) Deleting sections 1(b), 1(c) and 1(d) and the heading that reads “Passive House 
Certification”;  

(g) Deleting the words “or subdivided (including under the Strata Property Act),” 
from section 1(e); 

(h) Deleting the words “, subdivided (including under the Strata Property Act),” from 
section 1(f); 

(i) Deleting the words “subdivided (including under the Strata Property Act), or” 
from section 1(h); 

(j) Replacing the word “three” with the word “two” before the words “boulevard 
trees” in subsection 1(h)(iii)(A);  

(k) Replacing the word “three” with the word “four” before the words “boulevard 
trees” in subsection 1(h)(iii)(B) and deleting the word “and” at the end of the 
subsection;  

(l) Deleting subsection 1(h)(iii)(C);  

(m) Deleting the words “, subdivided (including under the Strata Property Act),” from 
section 1(j);  

(n) Deleting section 1(k) and the heading that reads “Parking Improvements”; 

(o) Deleting section 1(l); 

(p) Deleting the words “subdivided (including under the Strata Property Act) or” and 
“subdivision approval or” from section 1(m); 

(q) Replacing the semicolon and the word “or” at the end of section 1(n)(vi)(A) with 
a period; 

(r) Deleting subsection 1(n)(vi)(B); 

(s) Adding a new subsection 1(o) following subsection 1(n)(vi)(A) which reads as 
follows: 

“Energy Step Code 

(o) The Lands must not be built upon except in accordance with all the following: 

i. The Owner shall not commence any construction or development activities 
upon the Lands, and shall not apply for a building permit, until it has 
submitted to the Township such architectural design drawings, building 
specifications, and any other professional reports and information that the 
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Township may reasonably require, including a report or letter from the 
Owner’s architect or other appropriate consulting professional, that the 
principal building to be constructed on the Lands is designed to achieve the 
Performance Standard. 

ii. The Owner shall construct the Development so that it achieves the 
Performance Standard, and shall do so strictly in accordance with the 
design and specifications provided to the Township under subsection 
1(o)(i) of this Agreement. 

iii. The Owner agrees that the Township’s review and approval of the designs, 
specifications, and reports set out in subsection 1(o)(i) does not relieve the 
Owner of the obligation to construct the Development in accordance with 
the requirements of the BC Building Code and the bylaws of the Township. 

iv. In this Agreement the following terms have the following meanings: 

A. “Performance Standard” means the requirements of Step 4 (R2000) 
of the BC Energy Step Code.” 

(t) Adding new section 11.1 after section 11 which reads as follows: 

“11.1 The term “Owner” in this Agreement includes the Owner and its successors in 
title to the Lands, including Constance669 Developments Ltd., Inc. No. 
BC1286123.” 

(u) Replacing Schedule “A” with the architectural plans attached as Schedule “2” to 
this Modification; and 

(v) Replacing Schedule “C” with the landscape plan attached as Schedule “3” to this 
Modification. 

2. The Transferor covenants and agrees to indemnify and save harmless the Transferee 
from any and all claims, causes of action, suits, demands, fines, penalties, costs or 
expenses or legal fees (on a solicitor-client basis) whatsoever, in law or equity, which 
anyone has or may have against the Transferee or which the Transferee incurs as a 
result of any loss, damage, deprivation, enrichment or injury, including economic loss, 
arising out of or connected with the restrictions or requirements of the Agreement or 
this Modification, the breach of any covenant in the Agreement or this Modification, or 
the use of the Land contemplated under the Agreement or this Modification. 

3. As a personal agreement between the parties, the Transferor releases and forever 
discharges the Transferee of and from any claims, causes of action, suits, demands, 
fines, penalties, costs or expenses or legal fees (on a solicitor-client basis) whatsoever, in 
law or equity, which the Transferor can or may have against the Transferee for any loss, 
damage, deprivation, enrichment or injury, including economic loss, arising out of or 
connected with the restrictions or requirements of the Agreement or this Modification, 
the breach of any covenant in this Modification, or the use of the Land contemplated 
under this Modification. 

4. The release and indemnity provisions of this Modification survive its termination.   
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5. This Modification is an amendment to the Development Covenant, which the parties 
agree is ratified, approved and confirmed in each and every respect.  Unless specifically 
amended by this Modification, all of the terms and conditions of the Development 
Covenant remain in full force, unamended. 

6. At the Transferor's sole cost, the Transferor must do everything necessary to secure 
priority of registration and interest for this Modification over all encumbrances of a 
financial nature. 

7. The Transferor agrees to execute all other documents and provide all other assurances 
necessary to give effect to the covenants contained in this Modification.  

8. The Transferor, as a personal covenant between the parties, agrees to pay the legal fees 
and land title office costs of the Transferee in connection with the preparation and 
registration of this Modification.  

Priorities 

9. FIRST WEST CREDIT UNION, INC NO. FI 156, (the “Chargeholder”), the registered 
holder of a charge by way of MORTGAGE and ASSIGNMENT OF RENTS against the 
Lands, registered under No. CA8815376, and CA8815377, respectively (the "Charges"), 
agrees with the Township, in consideration of the sum of Ten Dollars ($10.00) paid by 
the Township to the Chargeholder (receipt and sufficiency acknowledged), that the 
Modification will be an encumbrance upon the Lands in priority to the Charges in the 
same manner and to the same effect as if the Modification had been dated and 
registered prior to the Charges. The Owner and Township acknowledge that this 
Modification has been duly executed and delivered by the parties executing Forms C 
and D (pages 1 and 2) attached. 

The Transferor and Transferee acknowledge that this Covenant Modification has been duly 
executed and delivered by the parties executing Forms C and D (pages 1 and 2) attached. 
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SCHEDULE “1” to 2021 Covenant Modification 

Amended and Consolidated Covenant 
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SCHEDULE A 
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SCHEDULE C 
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SCHEDULE “2” to 2021 Covenant Modification 

SCHEDULE A 
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SCHEDULE “3” to 2021 Covenant Modification 

SCHEDULE C 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


